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The United States Telephone Association ("USTA") hereby files these reply comments in

response to comments received by the Commission to its Notice ofInquiry ("NOI").1 USTA is

the principal trade association for the local exchange carrier industry ("LECs"V

The absence of robust competition in the video marketplace is undeniable. USTA's

comments addressed key issues that must be resolved to ensure that LECs can make business

decisions that will allow them to provide video competition. Among the issues raised by USTA

were modifications to the program access rules and compulsory licensing for open video

systems. Subsequent to the filing of comments in this proceeding, Congress held hearings which

addressed program access,3 and the Copyright Office released its report on compulsory

In the Matter 0/Annual Assessment o/the Status o/Competition in Markets/or
the Delivery o/Video Programming, Notice ofInquiry, CS Docket No. 97-141, FCC 97-194,
released June 6, 1997.

2 USTA members provide video programming through a number of distribution
channels including cable, wireless cable and Open Video Systems.

Hearings held July 29, 1997 before the Subcommittee on Telecommunications,
Trade and Consumer Protection of the Committee on Commerce, U.S. House of Representatives.
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licensing.4

PROGRAM ACCESS RULES ARE NECESSARY
AND SHOULD BE VIGOROUSLY ENFORCED

According to HBO, the Commission should acknowledge that the goals of the program

access regulations have been met, and that these regulations are no longer necessary.5 Clearly,

HBO is mistaken. Regarding program access, testimony was submitted by LECs in support of

program access reforms that will promote competition in video programming.6 In calling for

modification of Section 6287 of the Cable Act of 1992, BellSouth stated that "the best way to

ensure video competition today is to .... [establish] open access to programming on equal terms

and conditions."g In supporting changes to Section 628, Ameritech noted the importance of

modifying the Commission's program access complaint process, rules and procedures which

currently create the following problems: "(1) the program access complaint process is not

conducted in as expeditious manner as mandated; (2) it does not provide a right to discovery

4 See Copyright Office Report A Review of the Copyright Licensing Regimes
Covering Retransmission ofBroadcast Signals (August 1, 1997), submitted to the Senate
Judiciary Committee.

See HBO Comments at 3-11.

6 See, e.g., Written Testimony of Deborah L. Lenart, President Ameritech New
Media, Inc., (July 29, 1997) and William F. Reddersen, Group President - Long Distance and
Video Services BellSouth Enterprises (July 29, 1997), before the Subcommittee on
Telecommunications, Trade and Consumer Protection of the Committee on Commerce, U.S.
House of Representatives.

7 47 U.S.C. 548.

g Written Congressional Testimony of William F. Reddersen, Group President,
BellSouth at 1.
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needed to obtain relevant information essential to proving a discriminatory pricing or practices

case; and (3) it does not impose economic disincentives in the form of fines or damages for

violation of Section 628."9 These same concerns were raised by USTA and others in comments

in this proceeding urging the Commission to expedite review of complaints involving program

access and vigorously enforce Section 628 requirements. 10 Development of competition among

multichannel video programming distributors ("MVPDs") depends upon the existence and

enforcement of program access regulations.

The Commission has also recognized the importance of the program access regulations to

open video system ("OVS") providers and other potential MVPDs. As USTA expressed in its

comments, the complaint filed by Bell Atlantic Video Services Company ("BVS") is illustrative

of the problems faced by competitors in gaining access to programming required to vigorously

compete in the video programming marketplace. 11 In finding that BVS was denied

programming for its OVS in Dover Township, New Jersey in violation of the program access

rules, the Commission stated:

The program access provisions were designed to ensure that
competition to cable develops and to encourage nascent
competition from emerging competitors. In addition, through the
Telecommunications Act of 1996, Congress sought to encourage
telephone companies ... to enter the video distribution business and
thereby provide competition to traditional cable operators. In its

9 Written Congressional Testimony of Deborah L. Lenart, President Ameritech
New Media, Inc. at 10.

10 See USTA Comments at 7-8; Ameritech New Media Comments at 14-28; Bell
Atlantic Comments 1-9; BellSouth Comments at 10-17.

11 USTA Comments at 7-8.
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open video system rulemaking proceeding ... , the Commission
recognized that access to video programming is a prerequisite to
open video system operators' ability to compete with cable
providers. 12

The argument by HBO that program access regulations are unnecessary runs counter to

the Commission's own findings in the OVS docket and in the BVS complaint proceeding.

USTA reiterates its support for swift Commission action in response to Ameritech's Petition for

Rulemaking which seeks (l) expedited resolution of program access complaints, (2) a limited

right to discovery, and (3) imposition of monetary damages or fines against violators of the

program access regulations. 13

THE COPYRIGHT OFFICE'S SUPPORT
OF COMPULSORY LICENSING FOR OVS
PROMOTES COMPETITION

USTA stated in its comments the importance of cable compulsory licensing protection for

OVS. 14 The Copyright Office's recommendations to Congress in favor of compulsory licensing

for OVS is consistent with the Commission's decision in the OVS docket and will greatly

enhance the development of video competition because it places OVS operators on the same

regulatory plane as cable operators with respect to access to video programming.

12 In the lv/atter ofBell Atlantic Video Services Company v. Rainbow Programming
Holdings, Inc. and Cablevision Systems Corporation, Program Access Complaint Pursuant to 47
CF.R. §76.1002, CSR-4983-P, Memorandum Opinion and Order at 7-8, ~16 (July 11, 1997).

13 See USTA Comments at 8 citing In the Matter ofPetition for Rulemaking of
Ameritech New Media, Inc. to Amend 47 CF.R. §76.1 003- Proceduresfor Adjudicating
Program Access Complaints, RM-9097 (May 16, 1997).

14 USTA Comments at 6-7.
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CONCLUSION

The Commission must continue to enforce its program access regulations through

expedited response to complaints, while Congress reviews the need for modifications to Section

628. Several key issues, however, remain unresolved. The final decisions in appeals of the

Commission's OVS and local multi-point distribution Orders will affect future development of

video competition. Also, the resolution of copyright issues will have an impact on the growth of

competition in the video marketplace.

Respectfully submitted,

UNITED STATES TELEPHONE ASSOCIATION

August 20, 1997 By:
Mary McDermott
Linda Kent
Keith Townsend
Hance Haney

1401 H Street, NW
Suite 600
Washington, D.C. 20005
(202) 326-7310

Its Attorneys
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